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J U D G M E N T 

 

    Accused Samaru Bhumij and Mohan Bhumij and Jagadish Bhumij 

have been charged u/s 324/447/326/302/34 IPC for causing grievous injury and 

death of Sohan Bhumij. 

 

Brief Facts  

 

    Prosecution case in brief is that on 18-09-2008 complainant Minu 

Bhumij, wife of late Sohan Bhumij lodged a written complaint with Missamari 

police station alleging that on 17-09-2008 at about 7.30 p.m. accused persons 

Mohan Bhumij, Jagadis Bhumij and Samaro Bhumij armed with axe and other 

sharp cutting weapon entered in to her house premises and picked up quarrel 

with her husband and assaulted him with sharp cutting weapon resulting in to his 

death. The accused persons also assaulted the complainant, her son Paplu 

Bhumij and his wife Smti. Moni Bhumij when they tried to prevent them (accused 

persons). 

 

    On receipt of complaint Missamari Police registered a case being 

Missamari PS case no 50/08 u/s 447/302/326/34 IPC and started investigation. 

On completion of investigation police submitted charge sheet against accused 

persons Mohan Bhumij, Jagadis Bhumij and Samaro Bhumij to stand trial 

447/302/323/326/34 IPC.  

     

    The corresponding G.R case no. 1621/08 came up before Ld. 

C.J.M Sonitpur. Accordingly process was issued and on appearance of the 

accused the Ld. C.J.M furnished necessary copies to the accused and committed 

the case to the court of Hon‟ble Sessions Judge and then the case was 

transferred to this court for trial.  

     

    On receipt of the case record and on appearance of the accused  

this court considered the materials on record and upon hearing both the sides 

framed charge U/S 447/326/324/302/34 IPC and read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried.  
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    Prosecution in order to prove its case examined as many as eleven 

witnesses. Defence denied prosecution allegations. When examined u/s 313 

Cr.P.C. and questioned regarding the confession made accused Mohan Bhumij 

stated that he made confession under duress and under pressure from police. 

Further, accused Mohan Bhumij stated that on the date of occurrence deceased 

Sohan Bhumij had taken alcohol and got drunk and quarrel with his son then his 

brother Jagdish Bhumij went to the house of Sohan Bhumij. After sometime, he 

also went there and he saw Jagdish with a spade in his hand and there was 

„marpit‟ and as aresult Sohan Died. Then he got upset and assaulted Paplu 

Bhumij. Accused Samaro Bhumij stated that on the date of occurrence he was 

away from home and on returning home he came to know about the death of 

Sohan Bhumij. Defence adduced evidence of two witnesses. 

 

    It may be mentioned that during the trial accused Jagadish Bhumij 

died. 

 

Point for determination 

 

1. That, you, on 17.09.2008 at 7:30 PM in furtherance of your common 

intention committed criminal trespass by entering in to the house of the 

informant and thereby committed an offence punishable u/s 447/34 of 

IPC . 

2. That you at the same time and place in furtherance of your common 

intention voluntarily caused grievous hurt to the deceased Sohan Bhumji 

by means of which is an instrument for cutting and thereby committed an 

offence punishable u/s 326/34 IPC. 

3. That you at the same time and place in furtherance of your common 

intention voluntarily caused hurt to the informant, Sri Paplu Bhumji and 

Smti Moni Bumji by means of an which is an instrument for cutting and 

thereby committed an offence punishable u/s 324/34 of IPC. 

4. That you at the same time and place in furtherance of your common 

intention committed murder by intentionally causing the death of Sohan 

Bhumji and thereby committed an offence punishable u/s 302/34 of IPC.  

     

    I have gone through the evidence on record and heard arguments 

of both sides. 
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Discussion, Decision and Reasons  thereof : 

 

    PW 1 is Dr. Achinta Kr. Baruah. His evidence is that on 18-09-

2008 when he was serving as M.O.-1 on police requisition reference of Missamari 

Police Station Case No. 50/08 U/s 326 / 302 / 34 IPC he examined the dead body 

of Shohan Bhumij, male, 45 years, Hindu on being escorted and identified by 

UBC/ 407 Ranjit Baruah and Smti. Minu Bhumij, Sukra Bhumij and Mangal Bhumij 

and found the following : 

 

On external examination : 

    A young male body in fresh condition with presence of rigor 

mortic. 

    There was incerated cut on 2” size on left side of the chest and 

one cut mark of 2” in size on right cheek and fracture of the left side of 

mandible. 3” deep cut mark on the hip of neck. There was fracture on the base 

of the skull. Other organs were healthy. 

    Injuries are antimortem in nature and caused by sharp and heavy 

weapon. 

 

Opinion : 

    Death caused due to shock and intracranial haemorrage. 

    Ext- 1 is the Post Mortem report and Ext- 1 (1) is his signature 

and Ext- 1(2) is the signature of joint Director of Health Services. 

 

    PW 2 has deposed that the accused persons are known to her. 

Deceased Sohan Bhumij was her husband. The occurrence took place last year 

during Biswakarma Puja. She had arranged Biswakarma Puja in her house. On 

the day of Puja accused Mohan Bhumij, Samaro Bhumij and Jagdish Bhomij 

armed with spade dao and rod came to her house. Accused Mohan Bhumij 

inflicted blow with spade on the neck of her husband. Other two accused persons 

assaulted her husband with dao and rod. As a result her husband died on the 

spot. The accused persons also assaulted her and her son Paplu Bhumij and 

daughter in-law Moni Bhumij causing injuries on their persons. They took 

treatment in hospital. She has also deposed that she lodged a complaint in the 

police station and the dead body of her husband was taken to police station. 
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    PW 3 Paplu Bhumij, son of PW 2. He has deposed that on the 

date of occurrence the accused persons (his uncles) armed with axe, dao and rod 

came to their house. Accused Mohan Bhumij inflicted blow on the neck of his 

father. Other two accused persons assaulted him, his wife and mother. He 

sustained injuries on his nose, face and head and five teeth were broken in the 

assault. His father died on the spot. They were all taken to hospital by police. 

 

    PW 4, wife of PW 3 has deposed that on the day of Biswakarma 

Puja last year the accused persons Samaru Bhumi, Mohan Bhumij and Jagdish 

Bhumij armed with dao, axe and rod came to the house of deceased Sohan 

Bhumij and they assaulted him with dao, axe and rod and Sohan Bhumij (her 

father in-law) died on the spot. The accused persons also assaulted her , her 

mother-in-law and her husband. 

     

    PW 5 has deposed that the occurrence took place on the day of 

Biswakarma Puja. He heard hulla in the house of Sohan Bhumij. Police came and 

called him to the house of Sohan Bhumij. Police also obtained signature from him 

in Ext- 3, Seizure list and Ext- 2, inquest report. 

 

    PW 6 is Dr. Pradip Kr. Kalita. His evidence is that on 17-09-2008 

at about 11.55 p.m. in reference to Missamari P.S. Case No. 50/08 escorted by 

C/665 Birendra Kr. Bora, he examined – 1) Paplo Bhumij, 25 years, male, Hindu. 

2) Muni Bhimiz, 22 years, female, Hindu and 3) Minu Bhumiz, 40 years, female, 

Hindu. 

 

1. Paplo Bhumiz 

Injuries :  

i) cut wound scalp middle ( 5cm x .5cm x .5 cm) 

ii) cut wound right side of nose ( 4 cm x .5 cm x .5 cm) 

iii) cut wound right side cheek near nose. ( 4 cm x .5 cm x .5 cm) 

iv) cut wound right side of lower lip ( 3cm x .5 cm x .5 cm) 

v) Broken tooth 3 nos right aside upper 4 3 2 

   

  Nature – grievous and simple 

  Weapon – sharp 

  Age of the wound – recent. 
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2. Muni Bhumiz, W/o- Pablo Bhumiz 

i) One oblique cut wound middle of the forhead 

3 cm x .5 cm x .5 cm 

Nature – Simple 

Wound – Sharp  

     

  PW 7 is Mahamad Ali. His evidence is that during the month of 

Ramjan one day in the evening he was going to Mazzid to perform Namazz. On 

the way, he heard hue and cry and he heard from other people coming from 

Mazzid that one person had been murdered. He went to the P.O and found that 

Sohan Bhumij was lying in a pool of blood in dying condition. He also found that 

Sohan Bhumij‟s wife also sustained bodily injuries. Immediately he informed 

police. Police came and sent Sohan Bhumij‟s son, daughter-in-law and his wife to 

hospital. In the mean time, Sohan Bhumij died and they were guarding the dead 

body. He wrote one ejahar as per statement/narration made by Minu Bhumij. 

Ext. 5 is ejahar and 5 (1) is his signature. Police held inquest on the dead body 

of Sohan. In his present Ext. 2 is inquest report and Ext. 2 (2) is his signature. 

Police also seized one axe and one rod from the PO. Ext. 3 seizure list and 3 (2) 

is his signature.  He also identified axe and rod in the court vide M. Ext. 1 and 2.  

  

  PW 8 turned hostile. 

   

    PW 9 is Siddique Ali. His evidence is that he heard about the 

death of Sohan Bhumij and went to the PO and found the dead body. Ext. 2 is 

inquest report and Ext. 2 (3) is his signature. Ext. 3 seizure list and Ext. 3 (3) is 

his signature. He also identified seized axe and rod vide M. Ext. 1 and 2. 

  

    PW 10 is Md. Kajimuddin Ahmed S.I Police. His evidence is that 

on 17.09.2008 he was at Missamari PS. On that day, at about 8 AM, OC of the PS 

received information over telephone from one Mahhamad Ali of Thekerajuli 

village to the effect that one Sohan Bhumij had been killed by his family 

members with sharp cutting weapon. Immediately, he along with OC went to the 

PO and found Sohan Bhumij‟s dead. They also found Moni Bhumij, Paplu Bhumij 

and Minu Bhumij in injured condition. They were sent to civil hospital Tezpur for 

treatment. The dead body was being guarded by VDP during the night. Next day, 

in the morning he (PW 10) held inquest on the dead body and then sent the 
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dead body to civil hospital for post mortem examination. Ext. 6 is dead body 

challan. He also received one ejahar from Moni Bhumij and Missamari PS case 

No. 50/08 was registered. Ext. 5 is ejahar. He also drew a sketch map of PO. Ext. 

7 is sketch map. He also recorded statement of witnesses and seized one axe 

with blood stain and the peace of rod vide Ext. 3 M. Ext. 1 and 2 are the seized 

articles. Ext. 8 is extract copy of GDE No. 328 dated 17.09.2008. He arrested the 

accused persons. Accused Mohan Bhumij expressed his willingness to make 

confession as to the offence. He was produced before Court. The accused made 

confession before Court. He also collected injury report and post mortem report. 

On complexion of investigation he submitted charge sheet against accused 

Mohan Bhumij, Jagdish Bhumij and Somaro Bhumij u/s 447/302/326/323/34 of 

IPC. Ext. 9 is seizure list.   

 

    PW 11 is Mrs. Farhana Sultana. Her evidence is that on 

25.09.2008, she was posted as Juduicial Magistrate, 1st class, Tezpur. On that 

day she was the Elaka Magistrate of Missamari police station. On that day, on a 

prayer made by the investigating officer, she recorded the confessional 

statement of the accused Mohan Bhumij. She warned the accused as provided 

u/s 164 Cr. P.C and sent him for reflection.  

    

    On 26.09.2008, the accused Mohan Bhumij was produced before 

she for recording his confessional statement from the jail. She again warned him 

as provided u/s 164 (1) Cr. P.C. Then also he expressed his willingness to 

confess his guilty. Accused Mohan Bhumij was kept under the supervision of her 

office peon till 4 PM for further reflection. At 4 PM she again asked him whether 

he was willing to make confession of his guilty. He agreed. Then she proceeded 

to record the confessional statement of the accused in the proper from and after 

recording his statement she again sent him to the jail.  

   

  Ext. 11 is the GR Case record being No. 1621 of 2008. Ext.11 (1) 

is her order dated 25.09.2008. Ext. 11 (2) and Ext. 11 (3) are her signature. Ext. 

11 (4) is her order dated 26.09.2008. Ext. 11 (5) is her signature. Ext. 12 is the 

form of confessional statement. Ext. 12 (1) to Ext. 12 (6) are the thumb 

impressions of the accused which were taken by she with her signatures. Ext. 12 

(7) is her signature on the statement below the accused. Ext. 12 (8) is her 

signature on the statement.  
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CONFESSION OF ACCUSED 

 

    „My name is Mohan Bhumiz. Sohan Bhumiz is my elder brother. He 

is wicked and ferocious in nature. He is addicted / habituated to alcohol and 

gnaja and often roamed with my wife. Bilashi Paik is my wife and my elder 

brother was often seen roaming with my wife and when I asked anything about 

that, I was assaulted by him. In the last Biswakarma Puja, when I reached home 

from my work place, I found my children roaming loitering near my house. My 

wife was not at home at that time. At about 5 PM, when she returned, I asked 

her where she had been, but she did not say anything and went outside from the 

house. When my elder brother came, I asked him where he had taken my wife. 

He said what I would do if he had taken my wife with him. At that time I was 

working in the compound of my house with “Spade”. I got angry and I assaulted 

him. Then I apologized him and he left me. He went to his house. After some 

time he and his son came to my house and assaulted me. I got angry and 

inflicted blows thrice on his back of the neck with a “Spade”. He fell on the 

ground, and after 10 minutes he succumbed to his injuries. I did not want to kill 

him. But as the torture on me was unbearable, I killed him with “Spade” in 

anger.‟ 

 

    The defence side adduced evidence of two witnesses.  

     

    DW 1 is Sri Samlal Paik. His evidence is that on the date of 

occurrence „Biswakarma puja‟ was being performed in the house of deceased. 

Everyone who attended the „Puja‟ took alcohol and there was „marpit‟ among the 

people gathered at the place of „Puja‟. Sohan Bhumij, Paplu Bhumij and Jagdish 

Bhumij quarreled with each other. He saw Jagdish Bhumij running away with a 

spade in his hand from the house of the deceased.  Sohan Bhumij was lying on 

the ground. Later on other two accused persons arrived at the house of 

deceased.  

 

    DW 2 has stated that there was marpit between Jagdish, Paplu 

and Sohan. He also Jagdish going to the house of deceased with a spade. Later 

on accused Mohan and Samaro arrived at the house of deceased. He also stated 

that under the influence of alcohol there was „marpit‟.  
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Appreciation of Evidence : 

    From the discussion of the evidence of PWs it appears that 

complainant Minu Bhumij (PW 2) is the wife of the deceased. In her evidence in 

chief she has stated that the occurrence took place on the day of Biswakarma 

Puja. She has also stated that accused Mohan Bhumij, Somaro Bhumij and 

Jagadish Bhumij came to her house on the occasion of Puja and they were 

armed with spade, dao and rod and Mohan Bhumij inflicted blow on the neck of 

her husband with spade and other two accused persons also assaulted her 

husband with rod and dao, resulting in to the death of her husband. Further it is 

in the evidence of PW 2 that the accused persons also assaulted her and her son 

and daughter-in-law. PW 3, and PW 4 son and daughter-in-law of PW 2 have 

fully corroborated the evidence of PW 2. PW 5, PW 7 and PW 9 have testified 

to the fact that the occurrence took place on the day of Biswakarma Puja and 

they went to the P.O and found Mohan Bhumij dead. Further it is found from 

their evidence that when police came to the P.O. they were also present there 

and they were witness to seizure of weapon of offence and inquest on the dead 

body. PW 7 and PW 9 identified the seized „axe‟ and „rod‟ in the court vide M. 

Ext- 1 and 2.    

 

    PW 1 and PW 6 are the Medical Officers. PW 1 conducted post 

mortem on the dead body and submitted report. He (PW 1) has fully 

corroborated the evidence of PWs in regard to injuries on the person of the 

deceased. From the evidence of I.O. (PW 10) it is found that he received 

information of the incident over telephone and made GD Entry No. 328 dated 17-

09-2008. He visited the P.O. and seized one axe and one piece of rod, vide Ext- 

3, seizure list. He also held inquest, drew sketch map and send the dead body for 

P.M. examination and collected P.M. Report. He also produced the accused 

Mohan Bhumij in the court for recording his confessional statement u/s 164 

Cr.P.C. 

 

    On careful analysis of evidence of PWs it is found that the PWs 

have corroborated each other with respect to date and place of occurrence. They 

have also corroborated each other with respect to presence of the accused 

persons at the place of occurrence and their participation in the alleged 

assaulted. PW 2 , 3 and PW 4 are the eye witnesses. They have categorically 
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stated that accused Mohan Bhumij, Somaro Bhumij and Jagdish Bhumij assaulted 

deceased Sohan Bhumij resulting in to his death. The accused Mohan Bhumij 

confessed to have assaulted Sohan Bhumij with „spade‟. His confession is as 

under : 

         „My name is Mohan Bhumiz. Sohan Bhumiz is my elder brother. He is 

wicked and ferocious in nature. He is addicted / habituated to alcohol and gnaja and 

often roamed with my wife. Bilashi Paik is my wife and my elder brother was often seen 

roaming with my wife and when I asked anything about that, I was assaulted by him. In 

the last Biswakarma Puja, when I reached home from my work place, I found my 

children roaming loitering near my house. My wife was not at home at that time. At 

about 5 PM, when she returned, I asked her where she had been, but she did not say 

anything and went outside from the house. When my elder brother came, I asked him 

where he had taken my wife. He said what I would do if he had taken my wife with him. 

At that time I was working in the compound of my house with “Spade”. I got angry and I 

assaulted him. Then I apologized him and he left me. He went to his house. After some 

time he and his son came to my house and assaulted me. I got angry and inflicted blows 

thrice on his back of the neck with a “Spade”. He fell on the ground, and after 10 

minutes he succumbed to his injuries. I did not want to kill him. But as the torture on me 

was unbearable, I killed him with “Spade” in anger.‟ 

    I have carefully scrutinized evidence of PWs and DWs and also the 

confessional statement of the accused Mohan Bhumij. It may be noted that even 

from the evidence of DW also it reveals that the accused persons on the date of 

occurrence went to the house of the deceased. It may further be noted that 

accused Mohan Bhumij was questioned u/s 313 Cr.P.C about his confession 

before magistrate. In his reply, he stated that he made confessional statement 

before magistrate under threat from police. He also stated that Jagadish Bhumij 

armed with spade quarreled with the deceased and as a result Sohan Bhumij 

died. However, he admitted that he assaulted Paplu Bhumij. On the other hand 

accused Samaro Bhumij when questioned u/s 313 Cr.P.C. stated that on the date 

of occurrence he was away from home and later on he came to know that he did 

not go to the P.O. From the statement both confessional and u/s 313 Cr.P.C of 

the accused Mohan Bhumij it transpires that there is contradiction in his 

statements.  

     

    Now, coming to his confession it is found that he admitted that he 

assaulted Sohan Bhumij with a „spade‟ as because he was angry with the 

deceased for roaming with his wife.  
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    I may refer to the decision rendered in ‘Bharat Vs. State of 

U.P. [1971 (3) SCC 950]  

 

 

    "Confessions can be acted upon if the court is satisfied 

that they are voluntary and that they are true. The voluntary nature  of  

the  confession  depends  upon  whether  there  was  any threat,  

inducement  or  promise  and  its  truth  is  judged  in  the context of 

the entire prosecution case. The confession must fit into the proved 

facts and not run  counter  to  them. When the voluntary character of 

the confession and its truth are accepted, it is safe to rely on it. Indeed 

a confession, if it is voluntary and true and not made under any 

inducement or threat or promise, is the most patent piece of evidence 

against the maker. Retracted confession, however, stands on a slightly 

different footing.   As the  Privy  Council  once  stated,  in  India  it  is  

the  rule  to  find  a confession and to find it retracted later. A court 

may take into account the retracted confession, but it must look for the 

reasons for the making of the confession as well as for its retraction, 

and must weigh the two to determine whether the retraction affects 

the  voluntary  nature  of  the  confession  or  not.  If  the  court  is 

satisfied  that  it  was  retracted  because  of  an  after-thought  or 

advice, the retraction may not weigh with the court if the general facts 

proved in the case and the tenor of the confession as made and the 

circumstances of its making and withdrawal warrant its user. All  the  

same,  the  courts  do  not  act  upon  the  retracted confession without 

finding assurance from some other sources as to the guilt of the 

accused.  Therefore, it can be stated that a true confession made  

voluntarily  may  be  acted  upon  with  slight evidence to corroborate 

it, but a retracted confession requires the general assurance that the 

retraction was an after-thought and that the earlier statement was 

true..‖  

    In this instant case on consideration of the fact material we find 

that the confession was recorded by PW 11, J.M. 1st class by observing all the 

formalities, Ext- 12 is the form of recording confessional statement which 

contains the guide line to be followed for recording confession and there are 

eleven columns which are filled up and confessional statement written in it. It 
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appears that the Ld. Magistrate has observed all the formalities and then 

recorded the statement. I find that the confession made by the accused is truth 

and voluntarily and admissible in evidence. Though the accused retracted the 

confession, the reason cited by the accused is not acceptable.  

     

    The ld. Counsel for the accused while arguing the case submitted 

that the court has to decide whether the evidence of eye witnesses can be acted 

upon as wholly reliable or/and the confession of the accused is to be accepted in 

its entirety. He also submitted that the evidence of eye witnesses who are family 

members, cannot be relied upon and over and above there are contradictions in 

their evidence in regard to use of weapons and participations of the accused in 

the alleged offence. 

     

    The Ld. Counsel further submitted that this is a case where as per 

confessional statement of the accused he committed the alleged offence on 

grave and sudden provocation and the accused had no intention to kill the 

deceased.  

The Ld. Counsel relied upon the decision as follows : 

1. GRL 1990 Vol. 2 Page 11 

2. AIR 1975 Vol. 2 Page 1674 

3. GLR 1995, Vol. 1 Page 421 

4. GLR 2010 Vol. 4 Page 567 

5. SCC 2003 Vol. 2 Page 1052 (Crl.) 

6. GLR 1996 Vol. 2 Page 79 

7. AIR 1989 (SC) Page 1762 

8. GLR 1997 Vol. 2 Page 175 

9. Crl. L J 1981 Page – 1734 (Gauhati) (Head note) 

10. GLR 2010 Vol. 2 Page 1 

11. GLT 2013 Vol. 3 Page 125 

12. GLT 2010 Vol. 4 Page 407 

13. Cr.L.J. 2010 (Noc) 1249 (Gauhati) Page 323 

14. Cr. L.J 2007, Page 774. 

 

    I have given my thoughtful consideration to every aspect of the 

fact situation in this case. Prosecution in this case relies upon evidence of eye 

witnesses as well as the confessional statement. I have also carefully examined 

the defence versions. It is true the vital eye witnesses are members of the same 
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family. It has been held by Hon‟ble Supreme Court „the mere fact that all the eye 

witnesses belong to one family cannot be a reason to disbelieve their evidence, 

since they were all on the spot or nearby the spot when the incident occurred. 

[Bhagga v. State of M.P, (2007) 13 SCC 442 (446).’  

     

  In the case the defence cross examined all the witnesses but no 

material contradictions are found in the evidence of PWs. However, there is one 

contradiction that the one eye witness mentioned „Spade‟ and other two eye 

witnesses mentioned „Axe‟ as the weapon in the hand of the accused Mohan. The 

accused also in his confessional statement also mentioned „spade‟. However, 

police seized „rod‟ and „axe‟ from the place of occurrence. In my considered 

opinion this contradiction is not material in as much as the accused has 

confessed that he killed his brother, Sohan Bhumij.  

     

    Coming to the confessional statement of the accused it is found 

that the retraction by the accused is nothing but after thought. That apart there 

is over whelming evidence of eye witness as to the involvement of the accused 

persons in the alleged offences. 

     

    So, taking in to consideration all the materials and evidence 

available in its entirety I find that prosecution by adducing cogent and convincing 

evidence has been able to establish that accused Mohan assaulted deceased 

Sohan Bhumij with „axe‟ resulting in to his death. Further, prosecution has been 

able to establish that Somaro Bhumij armed with „dao‟, „rod‟ etc. assaulted PW 2, 

PW 3 and PW 4 causing simple sharp cutting injury and other simple injuries. The 

M.O. PW 6 has fully supported the oral testimony of PWs regarding injuries. 

     

    Now, I may look at the provisions of Sec. 300 IPC as well as five 

exceptions to the Section 300 IPC. 

 

    300 IPC, Murder : Except in the cases hereinafter excepted, 

culpable homicide is murder, if the act by which the death is caused is done with 

the intention of causing death, or 

2ndly – If it is done with the intention of causing such bodily injury as the 

offender knows to be likely to cause the death of the person to whom the harm 

is caused, or 
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3rdly – If it is done with the intention of causing bodily injury to any person and 

the bodily injury intended to be inflicted is sufficient in the ordinary course of 

nature to cause death, or 

4rthly – If the person committing the act knows that it is imminently dangerous 

that it must, in all probability, because death or such bodily injury as is likely to 

cause death, and commits such act without any excuse for incurring the risk of 

causing death or such injury as aforesaid. 

 

    However, there are five exceptions to Sec. 300 IPC. 

 

    Here in this case from the facts and circumstances it emerges that 

the accused Mohan is the elder brother of the deceased and during „Biswakarma 

Puja‟ they had consume alcohol. We also find from the materials on record that 

the accused picked up quarreled with his deceased brother after some altercation 

over deceased‟s mix up/ intimacy with accused‟s wife. And in my considered 

opinion that was the motive for causing death of the deceased by the accused. 

However, I find that the accused did not kill the deceased without pre-

meditation. 

 

    Exception 4.- Culpable homicide is not murder if it is committed 

without premeditation in a sudden fight in the heat of passion upon a sudden 

quarrel and without the offender‟s having taken undue advantage or acted in a 

cruel or unusual manner. 

     

    From what has been discussed above it is clear that the offence of 

culpable homicide falls under exception 4 of Sec. 300 IPC. Hence, I find that a 

case of culpable homicide not amounting to murder as define u/s 299 IPC is 

made out against accused Mohan Bhumij. As discussed above I also find that 

though there is no pre-meditation to cause death of the deceased by Sohan. The 

accused Mohan Bhumij did the act of causing death with the intention of 

causing death or causing such bodily injury as is likely to cause death. 

     

    So, I find that the accused committed an offence punishable u/s 

304 Part I IPC is made out. I also find that accused Mohan Bhumij committed 

criminal trespass by entering in to the house compound with intent to commit 

offence and as such a case u/s 447 IPC is made out against the accused.  
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     Now coming to the vicarious liability u/s 34 IPC to hold all the 

accused persons liable for the same offence we find that it is well settled that 

„before a man can be held liable for acts done by another, under the provisions 

of this section, it must be established that (i) there was common intention in the 

sense of a pre-arranged plan between the two, and (ii) the person sought to be 

so held liable had participated in some manner in the act constituting the 

offence. Unless common intention and participation are both present, this section 

cannot apply. It is also well settled that the pre-arranged plan or may be on the 

spur of moment but it must necessarily be before commission of the crime. From 

the facts of the case it can be well inferred that the accused persons had 

participated in the act of causing death of the deceased with common intention. 

 

    In this instant case I find that there is no sufficient evidence to 

show that Samaro Bhumij had pre-arranged plan with the accused Mohan Bhumij 

to cause death of Sohan Bhumij. So far as accused Samaro Bhumij is concerned 

from the evidence on record it is clear that he assaulted of PW 2, PW 3 and PW 4 

with „dao‟ and „rod‟ causing grievous sharp cut injury to PW 3 and simple sharp 

cut injury to PW 2 .  The M.O. (PW 6) has fully corroborated the evidence of 

injured witnesses in this regard. I find that a case u/s 326/324/447 IPC made out 

against the accused Samaro Bhumij. 

    In view of the above I find that prosecution has been able to 

prove offence u/s 304 Part I and Sec. 447 IPC against accused Mohan Bhumij 

beyond all reasonable doubt. 

     

    I also find that prosecution has been able to prove offence u/s 

324/326/447 IPC against accused Samaro Bhumij beyond all reasonable doubt. 

 

 

O R D E R 

 

  

    In the result, I find accused Mohan Bhumij guilty u/s 447/304 Part 

I IPC and I also find accused Samaro Bhumij guilty u/s 324/326/447 IPC. 

Accordingly, they are convicted there under. 
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    Heard the accused persons on the point of sentence. The accused 

persons pleaded for mercy stating that they are poor persons and they are the 

only earning members of their respective families.  

     

    It appears from record that the accused persons have been facing 

trial for last six years and have been coming to the court regularly to face trial. I 

have also considered the facts and circumstances of the case and also the long 

period of trial.  

     

  Considering all aspect accused Mohan Bhumij is sentenced to 

undergo R.I. for 8 (eight) years u/s 304 Part I IPC and to a pay of Rs. 1000/- in 

default R.I. for another 6 (six) months u/s 304 Part I IPC. He is also sentenced to 

R.I. for 3 (three) months u/s 447 IPC. 

     

    Accused Samaro Bhumij is sentenced to R.I. for 4 (four) years and 

to pay a Rs. 500/- in default R.I. for another 1 (one) month u/s 326 IPC. He is 

also sentenced to R.I. for 1 (one) year u/s 324 IPC. He is also sentenced to R.I. 

for 3 (three) months u/s 447 IPC.  

     

    The substantive sentences for both the accused persons shall run 

concurrently. Set off the period of detention. 

     

    Let a free copy of Judgment be given to the accused persons. 

     

   Given under my hand and seal on 30th day of July 2015. 

 

  ( S. DAS ) 
 

       Additional Sessions Judge, 
Sonitpur :: Tezpur 


